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Hutted States (Eourt nf Appeal? 

DISTRICT OF COLUMBIA 


No. 9313 


Joseph Vinci, appellant 


United States of America, appellee 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT 

This is an appeal by the Appellant, Joseph Vinci, from a 
Judgment of the Court below under the 13th Court of an in¬ 
dictment convicting him of robbery under Title 6, Section 34, of 
the District of Columbia Code. 

The appellant was sentenced to a term of five to fifteen years. 

JURISDICTIONAL STATEMENT 

This Court has jurisdiction by reason of the Acts of Congress 
dated February 9, 1893, 27 Scat. 435, C 74; March 3, 1901, |31 
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Stac. 1225, C 854, Sec 226; March 3, 1921, 41 Star., 1312, C 
125, Sec 12. The judgment appealed from is a final judgment 
within the meaning of the aforesaid statutory provision. An 
appeal was duly noted and perfected within the time limitation 
provided by the applicable statutes and Rules of this Court. 

STATUTES INVOLVED 
ROBBERY: "Title 6, Sec. 34, D. C Code. 

Whoever by force or violence, whether against resistance or by 
sudden and stealthy seizure and snatching, or by putting in fear, 
shall take from the person or immediately personal possession of 
another anything of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not less than six 
months nor more than fifteen years.” 

EXTORTION: Title 18, Sec 171, U. S. Code. 

"Every officer, clerk, agent, or employe of the United States, and 
every person representing himself to be or assuming to act as 
such officer, clerk, agent, or employe, who, under color of his of¬ 
fice, clerkship, agency, or employment, or under color of his pre¬ 
tended or assumed office, clerkship, agency, or employment, is 
guilty of extortion, and every person who shall attempt any act 
which if performed would make him guilty of extortion, shall be 
fined not more than $500 or imprisoned not more than one 
year, or both . (R. S. §5481; June 28, 1906, c 3574, 34 Stat. 
546; Mar. 4, 1909, c 321, §85, 35 Stat. 1104.)” 

SERVICE OF INDICTMENT AND LIST OF JURORS: 

"Title 19, Section 562, U. S. Code. When any person is in¬ 
dicted of treason a copy of the indictment and a list of the fury, 
and of the witnesses to be produced on the trial for proving the 
indictment, stating the place of the abode of each juror and wit¬ 
ness, shall be delivered to him at least three entire days before 
he is tried for the same. When any person is indicted for any 
other capital offense, such copy of the indictment and list of the 
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jurors shall be delivered to him at least two entire days before the 
trial” (Italics added) 

THE INDICTMENT 

The indictment upon which the defendant was tried was in 
thirteen counts. It charged Vinci and Raymond Connors jointly 
with the offense of Murder, and Robbery. 

The first twelve Counts charged the murder of two men. Bar¬ 
ker and Casbarian. The thirteenth Count charged robbery pf 
Barker. 

Connors was tried, in a separate trial, in which Vinci was the 
principal wimess against him. Vinci testified as a Government 
wimess, and his statement of what had happened as given in that 
trial was partially read in evidence in this cause. 

Vinci was then tried on the same indictment, was acquitted cj>n 
counts one through twelve; and was convicted on count thirteen 
of Robbery. 

STATEMENT OF THE CASE 

Edward Barker and Pany Casbarian were murdered on the 
twenty-third of February, 1945, at about 7 o’clock in the even¬ 
ing. Their bodies were found about 9 o'clock of the same eve¬ 
ning, at the scene of the double murder, an automobile trailer 
standing upon a lot at the northeast corner of Fourteenth and N 
Streets. The trailer had been in use as an office for the used 
car sales business in which the deceased Barker and one John 
B. Barnes had been partners. The deceased Casbarian was a 
friend or acquaintance of Barker, who was in the habit of droj> 
ping in to visit him there. Both bodies, when found, were bound 
by strips of blankets, and Barker was gagged with adhesive tape. 
Both had been killed, according to the evidence, with the same 
gun,—a .25 calibre automatic. A ring which the deceased Ban¬ 
ker had been in the habit of wearing for many years, valued at 
$1500, was missing from his finger when he was found, and lus 
pockets were turned out. 
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A strong motive was established for the murder. It appeared 
that one Raymond Connors of Yonkers, New York, in March, 
1944, eleven months before the murders, had brought a Buick 
automobile to the District of Columbia and, using an assumed 
name, sold it to the Barker-Barnes partnership, which was doing 
business as the Barnes Motor Company, for $1,400.00 cash. The 
car was a stolen car, belonging to one Lawrence Centore, Bronx, 
New York It was re-sold to one Black, after which its stolen 
origin was disclosed. The car was returned to Centore, and Black 
was given his money back by the partnership. Steps toward 
prosecution of the violation of law involved in the transportation 
of the automobile from New York to Washington were begun 
by the Department of Justice, leading eventually to Raymond 
Connors, whose prosecution for the offense depended upon his 
identification as the man who had sold the car to Barnes and 
Barker. Connors knew of these proceedings. It is not con¬ 
tended by the Appellee that the defendant Vinci knew of nor 
participated in the stolen car episode. 

About February 13, 1945, Connors, driving a car owned by 
Dorothy Ruth Jacobs, also of Yonkers, brought Vinci to Wash¬ 
ington, where Connors made an unsuccessful attempt to meet 
Barker. Connors then drove back to New York City, and Vinci 
accompanied him. 

On February 23,1945, Connors and Vinci again came to Wash¬ 
ington, this time by railroad, arriving late in the afternoon. It 
is admitted by the appellee in the record, (R. 123), that the evi¬ 
dence concerning what occurred here depended in every particular 
upon Vinci’s testimony; and appellant insists that without Vinci’s 
testimony there would have been no evidence placing him or 
Connor’s in Washington, either on February 13, or on February 
23. 

* 

The purpose of each visit, so far as Vinci knew, was to attempt 
to involve Barker in a purchase of "black market” gasoline cou¬ 
pons. Vinci was to go into the place of business of the Barnes 
Motor Company, engage one of the partners in conversation con¬ 
cerning such coupons, hand the coupons over; Connors was then 
to come in, representing himself to be an agent of the Federal 
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Bureau of Investigation, exhibit a badge, and then attempt to 
extort money to forestall prosecution for illicit dealing in the 
O. P. A. coupons. 

They did go to the trailer and Vinci entered; Connors waiting 
outside. Vinci talked with Barker for a moment or two, when 
Connors rushed in, locked the trailer door, whirled around and 
pulled out a gun. Vinci demanded, "What’s the matter, Ray. 
Are you crazy?” Connors then pointed the gun at Vinci, took 
from his pocket adhesive tape, threw it to Vinci, and ordered Him 
to gag Barker. While this was going on Casbarian came to the 
door, was grabbed by Connors, dragged in and pushed to the side; 
and Vinci, still covered by the gun, was ordered to gag and bind 
Casbarian. Connors looked like a madman. Vinci, frightened 
by the unexpected turn of events, and cowed by the gun, did as 
he was ordered, protesting all the time. Connors then said 
that he would have to kill the two helpless men, and Vinci rushed 
out of the trailer and down the street. His mind was in fear, 
horror and turmoil. He suddenly remembered that he had been 
holding in his hand, while talking to Barker, a slick paper maga¬ 
zine which he had carried on the train. He knew that his finger¬ 
prints were on the cover and through the pages, and he realized 
that if the magazine was found in the trailer he would be accused 
of the killing. He turned to go back and saw Connors a short 
distance from the trailer. Connors told him to meet him at the 
Union Station. Vinci went in, saw the two bodies, saw that both 
had been shot in the head, grabbed the magazine and rushed from 
the trailer. He went to Union Station in a dazed and horrified 
condition. Connors met him there and forced him to take 
$110.00. Vinci protested that he did not want that kind of 
money, i.e., money obtained in a murder, but he was afraid of 
Connors. If Connors thought that Vinci’s anger at him for being 
brought to Washington might cause him to tell the police, Con¬ 
nors would not hesitate to kill Vinci and remove him as a wit¬ 
ness. He took the money to lull Connors’ apparent suspicion. 
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STATEMENT OF ARGUMENT 

POINT I. The Court erred in holding that the defendant 
was not entitled to service of a list of the pros¬ 
pective jurors. 

POINT II The Court erred in refusing to swear the jury 
on their voir dire. 

POINT III. The Court erred in instructing the jury that the 
appellant, Vinci, had admitted that he had been 
a blackmailer. 

POINT IV. The Court erred in instructing the jury that the 
appellant claimed he had withdrawn from a rob¬ 
bery, whereas in fact he denied that he had ever 
known that a robbery was to be committed. 

POINT V. The Court erred in refusing to charge the jury 
upon the offense of attempted extortion. 

POINT VI. The Court erred in refusing appellant’s prayers 
No. twenty-eight and twenty-nine. 

POINT VII. The Court erred in instructing the jury respect¬ 
ing the defense of the appellant against the 
charge of robbery, in that the Court, in deliver¬ 
ing its charge did so in such a way as to negative 
the effect of the charge, to give it an entirely dif¬ 
ferent effect, and in so doing deprived the ap¬ 
pellant of a fair and impartial trial. 

POINT VIII. The Court erred in refusing to instruct a verdict 
of not guilty upon the robbery Count of the 
indictment. 
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POINT I. The Court erred in holding that the appellmt 
was not entitled to a list of the prospective jurors 
drawn to serve in the District Court of the United 
States for the District of Columbia. 

As shown by the record, the defendant was served with a list 
of the jurors serving in one branch of the District Court. The 
names and addresses of other jurors, drawn at the same timg as 
these jurors, for service in the District Court generally, and eligi¬ 
ble to serve in any branch of that Court, and actually serving in 
the different branches of that Court, were not served on the ap¬ 
pellant. The indictment charged Murder in the first degree, and 
it is submitted that under the statute, (Title 19, Sec 562, U. S. 
Code), he was entitled to a full list of the jury drawn to serve in 
the District Court, any one of whom might be called to serve in 
his case. 

I 

Out of the panel of jurors named in the list served upon 
pellant, only two actually served on the jury that tried him. 
others were duly qualified to serve as jurors in the various brandies 
of the District Court, had been drawn at the same time, and came 
properly within the terms of the statute which required that a 
"list of the jury” be served. 

Compliance with this requirement is mandatory. Logan v. U. 
S., 144 U. S. 263. 



POINT II. The Court erred in refusing to swear the jury pn 
their voir dire. 

The purpose of swearing the jury on the voir dire is to elicit 
from the individual jurors their answers under oath. The failure 
to a dminis ter the oath and to conduct the examination under the 
sanction of such oath is not due process of law. Such oath hias 
been required from time immemorial, despite the statement of 
the Court below, that it is not the custom of the Court to adminis¬ 
ter such oath in criminal cases. It is in criminal cases that the 
oath is most needed. An oath, administered ex post factor, is no 
oath at all. 
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POINT III. The Court erred in instructing the jury that the 
appellant, Vinci, had admitted that he had been 
a blackmailer. 

There was absolutely no justification for this statement. The 
defendant did not, and had never, admitted any such thing. The 
effect of such a charge could not have been anything but dam¬ 
aging. 

POINT IV. The Court erred in instructing the jury that the 
appellant claimed that he had repented and with¬ 
drawn from a robbery. 

The instruction was: (R. 642) 

"If, however, as Vinci claims, he repented and voluntarily 
withdrew from the robbery and abandoned the robbery before 
the fatal shots were fired, then he would no longer engage in at¬ 
tempting to perpetrate the robbery at the time of the killing.” 

The instruction is erroneous for two reasons: it assumes the 
existence of a robbery; and it falsely presents Vinci’s evidence. 
The Court all along assumed that a robbery had been committed, 
and that Vinci had admitted his participation in it. This was 
not the case. He denied any knowledge or participation in a 
robbery, and there is no evidence to the contrary. The instruction 
leads the jury to assume that he had admitted that he had taken 
a part in a robbery of Barker, but had, at some point in time while 
the robbery was being committed, withdrawn before the murder. 
It would be fairer for the Court to omit all reference to Vinci’s 
defense, than to distort it. 

POINT V. The Court erred in refusing to charge respecting 
attempted extortion. 

Vinci’s testimony fully justified the request for an instruction 
upon the state of facts disclosed by him; namely, that he had 
come to the District of Columbia with Connors in connection 
with a black-market transaction, to extort money if possible 
through Connors’ representation of himself as an agent of the 
Federal Bureau of Investigation. He had done this before with 
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success, (R.278,) as testified to by Vinci and by Sergeant Scott. 
If Vinci’s testimony evidenced anything, it proved the offense 
of attempted extortion. If the jury believed Vinci, (who was 
never contradicted,) and believed him guilty of that offense, 
they would have been bound to acquit him of the charge of rob¬ 
bery, and would have left him to face a charge of extortion hnder 
the Federal Statutes. In this posture of the evidence, it was the 
duty of the Court to define the offense of attempted extortion. 

The jury cannot be presumed to be omniscient, nor to have a 
capacity to absorb legal definitions out of this air. There was 
never given to the jury the slightest hint that a legal distimjiion 
existed between robbery and attempted extortion. There was no 
alternative offered them, to compare the facts in evidence with 
the two propositions of law and fact; on the one hand. Robbery 
with force or violence; and on the other hand. Extortion, with 
its voluntary relinquishment of possession. 

The position of the defendant herein is even stronger than in 
those cases where an indictment charges an offense which em¬ 
bodies a lesser offense; as where grand larceny is charged and the 
defendant may be found guilty of petty larceny. Herein, if the 
charge requested had been given, the defendant might well have 
been found not guilty of any offense whatever under the indict¬ 
ment 

i 

Thus there was a failure to instruct upon a question of law, 
which failure denied to the jury the full and complete picture 
of their prerogatives, and of the law applicable to the evidence, 
and which barred the jury from weighing a hypothesis of inno¬ 
cence which they were entitled to consider. The jury should have 
been allowed to weigh and consider, not alone alternative hy¬ 
potheses of fact; but also alternative hypotheses of law as applied 
to the facts in evidence. 

Of course the instruction, at the time it was asked, had also 
another aspect. If the jury had believed that Vinci was guilty 
of attempted extortion, (a misdemeanor,) they would have to 
acquit him on the murder counts based upon the theory that the 
killings were perpetrated in the commission of a felony. On these 
counts they did acquit him; but if they had convicted him, the 
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failure to give the charge as requested, it is submitted, would have 
been reversible. It is not only less error because of his being 
so acquitted, on the murder counts, BECAUSE IT DENIED HIM 
ONE AVENUE OF APPROACH TO AN ACQUITTAL ON 
THE ROBBERY CHARGE. 

The situation is precisely the same in principle as in a case 
where the facts might justify a finding of first or second degree 
murder. In such a case, the refusal of the court to charge on 
second degree is reversible error. 

VINCI’S TESTIMONY 

If Vinci was telling the truth upon the witness stand, he could 
not be convicted under the indictment. He was guilty, if guilty 
of anything, of attempted extortion; and even that is questionable. 
If his testimony is true, when he saw that Connors was there for 
some other purpose than extortion, he, Vinci, withdrew from the 
attempt; this was his locus penetientia e. But leaving that ques¬ 
tion aside, extortion was not charged in the indictment, and neither 
was attempted extortion. 

There has been, and there cannot be, any successful attack 
upon Vinci’s testimony. His story was asked for and freely 
given in the Connors prosecution; without promise of reward or 
favor. It was given because of his disgust and abhorrence of the 
crime into which Connors had attempted to drag him; the most 
coldblooded and brutal murder ever committed in this jurisdic¬ 
tion. His testimony in his own behalf was precisely the same in 
ever/ respect; he again told the story of how he had been lured 
to Washington by Connors. This is no attempt to paint Vinci 
as a "dead end kid” with a heart of gold; his faults are freely ad¬ 
mitted, just as he admitted them himself. 

The prosecution desperately needed Vinci’s testimony in the 
Connors case. Without it they could not prove that Connors 
had been within two hundred miles of the District of Columbia 
on the night of the murders. If Vinci had chosen the way of the 
underworld; had remained silent, had not revolted in the fact 
of cold-blooded murder, neither he nor Connors need have any 
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fear of a prosecution- This he did not do. He chose to tell the 
truth, and to rely upon it for his own defense. The murderer, 
Connors, escaped, and the witness was convicted of a charge he 
knew nothing about and did not participate in. 

Because of the importance of Vinci’s testimony the charge of 
the Court, and the error assigned in that charge, become doubly 
important. 


Apparently, no one ever doubted the full truth of Vinci’s 
statement until it was advanced by him as a defense against tjhe 
charges made against him. Certainly the police who testified 
believed it. Regardless of any later circumspection or later limi¬ 
tation, it was relied upon by the prosecution in an effort to con¬ 
vict Connors of first degree murder. No other satisfactory ex¬ 
planation of the events, based on evidence, has been advanced 
to undermine, supplant or attack it. Conjecture and supposition 
must be injected into the case before his evidence can be ques¬ 
tioned. ! 


POINT VI. The Court erred in refusing appellant’s prayers 
No. 28 and 29. j 

With respect to prayer 28, in that the appellant had requested 
that the Court charge that "if they believed from the evidence that 
the defendant Vinci stood by at the alleged commission of the 
crime, without taking any steps to prevent it, that fact alone does 
not constitute such participation in the wrong done as to show 
that he is guilty.” The court did not so charge. It is submitted, 
upon the evidence, that if the jury had believed that a robbery 
had been committed, they might yet believe that Vinci did not 
participate in it, but merely stood by during its commission. Thus 
the instruction was appropriate, and to refuse it was error. 

With respect to appellant’s prayer No. 29, it had been requested 
that the jury, "if they have any reasonable doubt as to the existence 
of any fact necessary to constitute the crime of robbery, they must 
acquit the defendant.” This prayer the Court said it wpuld 
grant in substance, but at no time was such instruction given in 
substance or otherwise. Only the most general instruction was 
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given upon the charge of robbery; the statute was read, and that 
was all. The elements of the crime were not explained, nor the 
facts necessary to constitute the crime. The prayer should have 
been granted as requested, and given to the jury as granted. 

POINT VII The manner of the court, in delivering certain 
portions of its charge to the jury, was such as to 
deprive the appellant of a fair and impartial trial, 
and constituted error. 

The difficulty of properly bringing matters covered under th s 
head to the attention of an Appellate Court is realized. Facial ex¬ 
pression and accents may be damaging in the extreme when in¬ 
dulged in by the judiciary for the benefit of a jury. In delivering 
the part of the charge complained of here, however, when the 
attention of the Court was called to the grievance of the defendant, 
the Court admitted the occurrence. (R. 653-) 

The portion of the charge to which appellant excepted was as 
follows: "The Government evidence tends to show that Barker 
was robbed. The defendant admits that he tied up and gagged 
Barker and that he tied up Casbarian. It is claimed by the de¬ 
fendant, however, that he did so under duress, and under pressure 
from Connors and because of fear of Connors. 

"Of course, if you find that to be so, if you believe this con¬ 
tention, you will find the defendant not guilty on a charge of rob¬ 
bery; that if you do not believe this contention, you may find him 
guilty of robbery.” 

i 

During the delivery of the foregoing, the Court gesticulated, 
smiled, and articulated in such a way as to leave but one impres¬ 
sion, namely, that while this was the principle of law involved, 
the jury need not pay any attention to it, because it was at best, 
amusing in the extreme. 

Now it is hard enough to be convicted of the offense of rob¬ 
bery, but to be laughed into the penitentiary for a term of 5 to 
15 years is almost beyond endurance. Such conduct as this does 
not fulfill the requirements of a fair and impartial trial. If it 


were known in advance that such conduct was to be indulged in 
against a defendant, an affidavit of prejudice might well be in¬ 
voked. Expression concerning similar conduct are found in a 
late case in the Supreme Court of the United States. (Bihn v. 
U. S. No. 675, October Term, 1945). In that case, the Court 
said: 

"The ‘harmless error’ statute (Judicial Code § 269, 28 
U. S. C. § 391) means that a criminal appeal should not 
mean that portions of the charge are to be read in isolation 
to the full charge and magnified out of all proportion to their 
likely importance at the trial. Boyd v. United States, 271 
U. S. 104, 107. Yet as stated in McCandless v. United 
States, 29 U. S. 342, 347-348, ‘an erroneous ruling which 
relates to the substantial rights of a party is ground for re¬ 
versal unless it affirmatively appears from the whole record 
that it was not prejudicial’ It seems plain that the inflection 
or tone of voice used in giving the challenged instruction 
could make it highly damaging. And in any event the 
probabilities of confusion in the minds of the jurors seem 
so great, and the charge was so important to the vital issue 
in the case, that we conclude that prejudicial error was com¬ 
mitted. We certainly cannot say from a review of the whole 
record that lack of prejudice affirmatively appears. While 
there was sufficient evidence for the jury, the case against 
petitioner was not open and shut. Since the scales were quite 
evenly balanced, we feel that the jury might have been in¬ 
fluenced by the erroneous charge. Hence we cannot Say 
it was not prejudicial and hence treat it as a minor aberration 
of trivial consequence. Nor is it enough for us to condilide 
that guilt may be deduced from the whole record. Such a 
course would lead to serious intrusions on the historic func¬ 
tions of the jury under our system of government See 
Bollenbach v. United States, 327 U. S-” 

The defendant had an absolute right to a fair and impartial 
trial, and both the prosecuting attorney and the presiding ju4ge 
must so control and conduct the proceedings that this right may 
be secured. U. S. v. Francis, 144 F. 520; Hunte v. U. S., 5 Fed. '2d 
217; Gomilla v. U. S., 146 Fed 2d 372. 
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"A fair trial consists not alone in an observance of the naked 
forms of the law, but in a recognition and a just application of its 
principles”. St. v. Pryor, 67 Wash. 216-219; 121 Pac. 56. 

The duty of preserving the dignity of the Court and the rights 
of the defendant lies in the conscience of the Court. O’Dell v. 
St., 130 Ga. 152, 155; 47 S. E. 577; P. V. Arnold, 248 III 169; 
93 N. E. 786. "Public interest demands that all trials shall be 
conducted with absolute freedom from impropriety and disorder 
on the part of those engaged therein as well as those who may 
be present merely as spectators. Nothing is more conducive to 
respect for the law and its administration than orderly and proper 
conduct of court and counsel during the progress of a trial. The 
judge, as the representative of the public and the exponent of the 
law, has conferred upon him the high privilege to interpose at 
any time to preserve the dignity of the court over which he is 
presiding, or to protea the rights of parties whose interests may 
be imperiled by any occurrence in his presence; and he is not 
bound to, and should not, await the action of a party, counsel 
or any one else, when an aa of disorder or impropriety occurs.” 
O’Dell v. State, supra. 

Even the trial of one who is guilty must be conduaed under 
such rules as will protea the innocent. Reams v. St., 157 Pac. 
273. 

"A Federal Judge—should not, either in interrogating wit¬ 
nesses, ruling on objections, or charging the jury, become an ad¬ 
vocate of one side or another.” 

/ rrs v. Cs. 5 . 

"P f ek’ Mfg. ' €u. v. General Mot. - Go ^- et - o k? (CCA-7th-Dec 
19, 1933,) 0 Fed. 2d. 641. 

Weare v. U. S., 1 Fed 2d. 117 Russell v. U. S. 12 Fed 2d. 
683. 

Wallace v. U. S., 291. F. 972, 

Pincolini v. U. S. 295 F. 408, 

Grahame v. U. S., 12 Fed. 2d. 717, 

Cook v. U. S., 18 Fed. 2d. 50, 

Morris v. U. S., 19 Fed. 2d. 131, 
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"If the trial judge comments on the evidence, he should call 
attention to the evidence in favor of, as well as that against, 
the accused” 

Hunter v. U. S. 62 Fed 2d 217. 


"When there is evidence supporting a verdict of not guilty, 
argumentative statements, based on recitals of incriminating evi¬ 
dence only, are not warranted, and what is said as to evidence 
referred to should not be misleading as to the relevance or 
probative value of such evidence.” 


O’Shaughnessy v. U. S., (1927, CCA 5th.) 17 Fed. 2d, 225. 

POINT VIII. The Court erred in refusing to instruct a verdict 
of not guilty upon the robbery count. 

An examination of the evidence demonstrates that the charge 
of robbery was never proved 

It .is true that after the event, Vinci was forced by Connors 
to accept money in Union Station. But there is no evidence 
here that the money was the money of Barker. 

It is true that Vinci was given a stone to have appraised, by 
Connors, who said he had stolen it from Barker. But Connors’ 
statement was false; it was not the stone from Barker’s ring. The 
only evidence here which would even tie Connors up with taking 
Barker's ring is his own statement to Vinci, on the train going 
back to New York, that a ring he then had on his finger he 
had taken from Barker. Such statement is not evidence against 
Vinci; he is not bound by it, nor can his guilt be predicated upon 
it. It would not be evidence against Connors himself, unjtil 
proof of the corpus delicti. Certainly Connors’ subsequent state¬ 
ment concerning the stone, which turned out to be worth only 
two or three dollars, and which therefore could not have been 
the stone from Barker’s ring, does not establish any proof of the 
alleged robbery. 

The ring was never recovered, nor the stone from the ring. 

The testimony as to Barker’s possession of money on the night 
in question is purest hearsay. 

i 

i 

i 
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The testimony of Miss Sturgis, his friend, was that he ''carried 
money.” She did not know and could not say that on the evening 
in question he had any money whatsoever on his person or in 
his possession. The testimony of Barnes, his partner, concerning 
money in Barker’s possession is purest conjecture and hearsay. 
He did not know, to his personal knowledge, that Barker had 
money, and he did not see him with in (R. 270). 

Smith v. U. S. (No. 9212) decided in this Court on Nov. 4, 
1946, was a reversal of a robbery case upon this precise question 
of law. 


CONCLUSION 

It is respectfully submitted that the record of this case establishes 
that the prosecution failed to make out a case of robbery against 
the defendant, Vinci. It is further submitted that the conduct 
of the Trial Judge in instructing the jury respecting Vinci’s de¬ 
fense to the charge of robbery was such as to deprive him of a fair 
trial, and that the other errors relied upon in addition to this 
are alone sufficient to justify the reversible. 

WM. A. GALLAGHER 
203 Union Trust Bldg. 
Washington, D. G 
Attorney for Appellant. 
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APPENDIX 


The following is the testimony, in narrative form, of the wit¬ 
nesses bearing upon the questions raised; and other pertinent 
excerpts from the Record. 

ADELAIDE STURGIS. (R. 140-152). 

Had known Barker well for thirty years. He had owned a 
2 34 carat diamond ring during that time—wore it almost Con¬ 
stantly, but she had seen him without it from time to time. 
When she saw him after his death, (she had seen his body inj the 
trailer about Wi hours after his death), he had no ring oh his 
finger. 

She testified that Barker "carried money," but would not! say 
whether he had money in his possession on the day of his death. 
(R. 150). 

DOROTHY RUTH JACOBS. (R. 180-187). 

She testified that she has known Raymond Connors for about 
five years. That he came to her home in Elliott Street, Yonkers, 
N. Y., on December 5, 1944 and stayed until February 27, 1945. 
time that Connors borrowed her car; on that occasion When 
She first saw Joseph Vinci on February 16 or 17, 1945, at the 
Connors and Vinci left, Connors left in the Jacobs car, and Vinci 
drove off in his own car. (R. 182). She next saw Connors 
about two days later. 

Connors continued to live at her home, and when she came 
home early from work on February 21, "Connors was there and 
said he was waiting for Vinci. -” (Here the prosecutor inter¬ 

posed and warned the witness not to give any conversation). 
(R. 184). 

Connors was given to sudden outbursts of violence and temper. 
(R. 187). | 

CLARA C. JACOBS, mother of Dorothy Ruth Jacobs, liying 
at the same address, testified that she knew Connors. He had 
come to her home on the morning of December 5, 1944, about 
four or five o’clock in the morning. That day was her daughters 
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birthday and also Connors’, and he had stopped in to congratulate 
her.” (R. 191). She and her daughter were in bed, when he 
came in and asked if he could stay the rest of the night, that he 
would lie on the settee. She and her daughter went to work that 
morning, and when they came back he was still there. He con¬ 
tinued to stay with them until February 27th, 1945; "kept saying 
that he was going to leave every couple of days, and he didn’t.” 
(R. 192). She tried to put him out, but he just wouldn’t go; 
he would threaten her, and in that way kept her from reporting 
him to the police; that she was in fear of him. (R. 193). 

During the period Connors was her self-invited guest, she had 
seen Vinci twice. The last time she saw him, they, (Connors and 
Vinci), were talking of going somewhere, and Connors asked her 
to call Penn Station and make a reservation. She told him to 
call, himself, and left the room, and that was all. They then 
left together, between 11 and 11:30 A. M. She could not give 
the date, but would say that it would have to be on a Friday, 
because that is her morning off. (R. 190). She next saw 
Gonnors about midnight of the same day; but never saw Vinci 
again. 

STIPULATION. (R. P. 194). 

"It is stipulated to be a fact that on February 28, which 
would be the day after Raymond Connors left the Jacobs’ resi¬ 
dence in Yonkers, according to Mrs. Jacobs’ recollections, on 
February 28, 1945, Raymond P. Connors turned himself in to 
the authorities and in particular to the United States Attorney 
for the Southern District of New York, to answer a charge which 
was pending against him in the form of a warrant accusing him 
of transporting a stolen automobile in interstate commerce; that 
he was then almost immediately released on bail on that charge.” 

LIEUTENANT ROBERT V. MURRAY, head of the Narcotic 
and sex squad, testified that he had been specially detailed to take 
charge of the investigation of the Barker and Casparian murders. 
He described the scene of the killing at the time he arrived there. 
He further testified to the absence of fingerprints, and that no gun 
was found. He had arrived at the scene about 9:15 that evening 
That Miss Sturgis and a young man had been there, but they had 
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been sent home. Photographs were made. A .2} calibre car¬ 
tridge was lying on the floor, and four empty shells. (R. 195). 

In connection with and supplementing the testimony of Lieu¬ 
tenant Murray, the following was entered into by way of 

STIPULATION. (R. 195). 

"It is stipulated further to be a fact in this case that the shells 
and bullets to which Lieutenant Murray has just referred, wljiich 
were turned over to the Federal Bureau of Investigation, were 
examined there by Robert A. Frazier, who is an expert in ballistics. 
Robert Frazier examined the cartridge shells, of which there were 
four, and determined and concluded and it is therefore stipulated 
that they had been fired from the same gun, which fact he de¬ 
termined by the impressions made by the hammer on the metal 
back of the cartridges; that he also examined the bullets, one (was 
in two portions, the four bullets that were taken from the heads 
of the two deceased men, Mr. Barker and Mr. Casparian, and 
determined by the rifling marks on the side of those bullets that 
they had been fired from the same gun. 

"He further determined, and it is further stipulated to be a 
fact, that that weapon was automatic, a .25 calibre automatic.” 

"It is further stipulated to be a fact that it is possible in j the 
operation or manipulation of an automatic weapon so to manipu¬ 
late it as to cause a round of ammunition, consisting of a car¬ 
tridge and a bullet, to be expelled from the chamber without be¬ 
ing fired. 


Lieutenant Murray further testified that he examined Barker’s 
clothing at the morgue, that his right pants pocket had been 
pulled out, and that there were smears of blood on the inside of 
that pocket. The other pockets, all of them, (italics added), 
were pulled out also. Casparian’s pockets were not disturbed, 
and there was money loose in his trouser pockets. (R. 200). 

On the night of January 17, 1945, the witness met Vinci at 
Union Station at about 8 o’clock. He was in custody at that time, 
and after a discussion at police headquarters lasting from about 
8:15 until shortly after midnight. A written statement was job- 
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tained from Vinci. This statement was read in evidence and 
identified as Government’s Exhibit No. 9. 

That thereafter Vinci went with officers to the various places 
described in his statement and the officers checked the accuracy 
of his account. That the witness himself had found the account 
given by Vinci accurate in every particular as to which it could 
be checked or verified; that after the written statement had been 
given, Vinci had elaborated upon it, and had made one change, 
namely, where the written statement says that Vinci went to 
Union Station and then returned to the trailer for the magazine. 
Vinci in his oral statements after he had gone over the scene 
with officers, showed them where he had turned back, which was 
a couple of blocks from the trailer. (R. 247). 

That at the time of the making of the written statement, 
Vinci had been up a good part of the day and night before; that 
he had said he had been sick about the whole thing ever since 
it happened, and was burned up at Connors, too, in other words, 
he felt that he had been pulled into something by Connors that 
he had no prior knowledge of. He had seemed greatly worried 
in the several conversations the witness had with him. (R. 244). 

Lieutenant Murray further testified that the police had learned 
of the real motive for the killing. (R. 237). That the state¬ 
ments of Vinci corroborated to a very large extent the information 
which the police had gathered. (R. 241). That Vinci had 
asked Connors several days after the murders what had happened 
to the automobile case that was pending against Connors, and 
Connors told Vinci that the case had been settled, that the witness 
was dead, and it was at that time that Vinci learned about Mr. 
Barker, that Barker had been the complaining witness against 
Connors in the stolen car case. That the Federal Bureau of In¬ 
vestigation was investigating the case. (R. 243). 

Excerpts from Record, page 228 through page 230: 

"BY MR. MURRAY: 

Q. T. if» r enanr Murray, you have told us that Vinci claimed 
thnr the purpose in coming here with Connors was to work an 
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extortion, that is, by the threat of an officer to compel the fjgan 
voluntarily to turn money over without violence. 

A. Yes, sir. | 

Q. In that connection, did he claim that they had done any¬ 
thing like that previously? 


A. Yes, sir, he did. 

Q. What did he say? 

i 

A. He gave us an address of a bakery in New York where, 
prior to the murder here, they had pulled the same kind of a 
job, in other words, had gone in with black market stamps and 
Connors had later came in and posed as an F. B. I. agent and 
had extorted money from the proprietor of the bakery. We 
checked up on that. 


Q. Did you check up on that? 

MR. MURRAY: If the Court please, I am about to ask ihe 
witness to relate the result of an investigation which otherwise 
if objected to would probably be ruled out as hearsay. 

MR. GALLAGHER: We make no objection at all, if Your 
Honor please. 

THE COURT: Very well. 

BY MR. MURRAY: 

Q. Lieutenant Murray, what did you find as a result of your 
investigation into that particular story? 

A We had the address furnished us by Vinci. I sent a man 
from the Detective Office to New York. He contacted the N6w 
York police and went to that address. We took pictures |of 
Vinci and Raymond Connors along, he did, for the purpose pf 
identification. Vincis story to us was Connors had come in there 
and posed as an F. B. I. agent and later met him outside and 
gave him a hundred dollars. He stated that he had hooked the 
man for $200. Well, we went, or our man went to that address 
and he identified the picture of Vinci and also of Raymond 
Connors and said that that case had happened and said that they 
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had shook him down for $400. He had paid Connors $400 
instead of $200. 

May I add something to that? 

Q. To that investigation—yes. 

A. He further stated that Connors had come back the follow¬ 
ing week and tried to get $400 more but there were several 
people in the store and he had to leave without getting any 
more money. 

MR. GALLAGHER: That is the man at the store? 

THE WITNESS: The bakery proprietor. 

MR. GALLAGHER: Connors came back alone? 

THE WITNESS: The following week and tried to get $400 
more.” 

* * * * 

NUNZIO BONACCORCY, a member of the District of Co¬ 
lumbia Metropolitan Police force for five years, assigned to inves¬ 
tigate the Barker-Casparian murders. He and Sergeant E. E. 
Scott, also of the Police, first saw Vinci on January 17, 1946, at 
Englewood, New Jersey, and accompanied him to Washington, 
where a written statement was taken from him. That he talked 
to Vinci on many occasions about the murders, and about his 
statement concerning the trips from New York with Connors, 
and his investigation corroborated Vinci’s statements insofar as 
they were of such a nature as to bear corroboration. 

Vinci told the witness that the reason he was willing to make 
a statement concerning the case was that "he wasn’t a killer, and 
that he wanted the world to know who the killer was.” R. 257). 
That every time he thought about what had happened, about the 
cold-blooded way the murders were committed, it made him sick 
to his stomach; that when he would try to eat something he would 
lose his meals, because his mind would go back to the killing 
of the two men. 

Witness further stated that Vinci had turned over to him cer¬ 
tain newspaper clippings, (Defendant’s Exhibit No. 1, Identified, 
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R. 476. Admitted in evidence, R. 532). 

Respecting these the question was asked: 

"Q. Didn’t Mr. Vinci give you some newspaper clippings; in 
which his name was headlined, on which the words had been 
either written or printed, indicating along these lines, “Be silent. 
Don’t talk?” 

This question was objected to, and the objection was sustained 
by the Court. Later, however, bjr reason of the witness further 
answers indicating that the clippings in question had been sent 
to Vinci by Connors while both were in the District Jail, the 
objection was withdrawn: (R. 265) 

"Mr. Murray: May I interrupt? 

"Your Honor, in view of this question and the trend of the 
examination, we are supposed to believe that this might be rele¬ 
vant, and has a bearing upon the determination of the defendant 
to testify in spite of threats against him. I think that is probably 
relevant to show the attitude at that time. We withdraw Our 
previous objection, therefore. 

"The Court: Very well. You may go back to the previous 
question, if you wish, in light of what the United States Attorney 
has just stated” 

i 

The witness then testified that he had been given the clippings 
by Vinci, who stated he had been sent them by Connors to keep 
him from testifying against Connors. (R. 267). 

JOHN B. BARNES, Barker’s partner, was called, and his testi¬ 
mony with respect to Barker’s possession of money on the day 
of the murder is as follows: (R. 270). 

"Q. Are you able to state, Mr. Barnes, how much money Mr. 
Barker had on him that day? 

: 

A. Well, I would say he had around about $1,600. 

Q. Do you know that of your personal knowledge, having 
seen him with it? 


A. No.” 


24 


With respect to Barker’s ownership of a ring, witness said 

that Barker owned a big diamond ring, about two or two and a 
half or three carats. 

"Q* Did you see him with it on his finger on the day he was 
shot? 

A. I didn’t pay any attention to it on that day whether he 
had it on or off.” 

SERGEANT EDGAR E. SCOTT, Metropolitan Police Depart¬ 
ment, (R. 275), testified in detail concerning the statements made 
by Vinci and the investigation he had himself made in an effort 
to determine the truth. His investigation corroborated Vinci’s 
statements. On direct examination he stated further: (R. 278). 

"Q. Did he tell you about his actions in the trailer the 
night of the murder? 

"A. Yes, sir. * * * 

"He said that when they got near the trailer that Connors 
got him to go in and talk to Mr. Barker and talk to him about 
just anything, automobiles or anything; that he went in and talked 
to Mr. Barker for some time, thought it was around fifteen minutes, 
when Connors walked in. * * * 

"Q. * * * Did he say the time came in their activities within 
that trailer that Connors indicated he was going to shoot these 
people? 

A. Yes. sir.” 

"Q. And what did he, Vinci, say he did at that time when he 
first talked to you about it? 

"A. —he said to Connors, said, "What is the matter, are you 
crazy, or something? What are you going to do?” And that 
he run out when Connors said he was going to shoot— 

SERGEANT SCOTT also testified that Connors was about six 
feet tall and weighed about 190 pounds, was well dressed when 
he, Scott, saw him. He said chat he had learned in his investiga- 
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tkxn that Connors had been at that time in the ha bit of impersonat¬ 
ing officers of the law, F. B. I. agents, and so forth. 

That as a result of witnesses reports and the report of other 
investigating officers, Vinci was requested to testify at the trial 
of Raymond Connors, and he did so testify. T ha t at the tip** 
Vinci agreed to testify he had done so voluntarily. 


DR. CHRISTOPHER J. MURPHY, Deputy Coroner, testified 
as to the post mortem examination of the deceased. His testimony) 
relating to Vinci’s statements was that the wound given to Barker 
was of such a nature that he might live for as long as ten min ute^ 
after receiving it; and that a gurgling noise, or death rattle, might 
occur and continue during that period until death. (R. 311). 

There then occurred the following: 

"MR. MURRAY: If Your Honor please, there are 
statements we wish to make at this time: 

"The first relates to an explanation we want to put on the 
record for not producing certain witnesses. 

"At the trial of Connors, which began January 14, 1946, thp 
Government produced among its witnesses a Mrs. Mae Rita Hayes;, 
who gave certain testimony for the Government. 



"They produced also a Mr. Thomas McEneaney, who gave 
certain testimony for the Government. 

"After the defense had begun its evidence, these two persons 
appeared as defense wimesses and they both testified that Vinci 
had a gun, a small automatic gun, and had exhibited it to them 
in some place in New York City, in the Bronx, in December of 
1944, which would be about two months before the murder in 
this case. 

"We have not produced these witnesses to give that testimony 
because we don’t believe it is true. And I wanted to make that 
announcement in case there should be criticism later in our not 
producing them. We are satisfied it is false, because never did 
they say that to any of our officers who had talked to them both 
for months.” 
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Excerpts from Record, beginning at page 619- (This excerpt 
is taken from argument of counsel for Vinci.) 

"There was no thought in his mind until Connors pulled a gun, 
and threatened him as well as Barker, there was no thought in 
his mind that anyone was going to get hurt, and when he saw 
Connors had reached the point where, in his cold-blooded heart¬ 
less way, he was going to hurt those men, he did his best to 
stop it, and when he could not stop it, he tried to get away. 
He didn’t want any part of it. 

See if this is right. Page 3907, Volume 25, speaking or Mr. 
Laughlin: 

'He has an obsession that all policemen are wrong, all 
policemen are crooked. He says they would manufacture a 
story and get a puppet, as he calls Vinci, to sign it. Vinci 
is not a puppet. He cannot be a puppet. Vinci has probably 
enough education to give the kipd of story he gave and then 
be subjected to the kind of cross-examination he was sub¬ 
jected to in the Connors case. But he held up as he held up 
That was the truth that held up and not Vinci.’ 

Gentlemen, I am reading from the final argument of the 
Assistant District Attorney to the jury in the Connors case, the 
same Assistant who is prosecuting and will make the final argu¬ 
ment in this case: 

"Mr. Laughlin went to great pains to show that Vinci was 
ignorant and asked him about the number of days in severa' 
months. He could name only one holiday of all the holidays 
we have in this country, the Fourth of July. He showed 
there evidence of lack of education, and you might say ig¬ 
norance. Have you stopped to think of a man who has that 
ignorance, who is that untrained in the use of words, have 
you stopped to think of a man like that, and expect the story 
that he told in all its details to stand up under the cross- 
examination by Mr. Laughlin, except in a few details that 
Mr. Laughlin has been able to do? 
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’'Now, that was the testimony of a truthful and honest 
witness, who was filled with the monstrous—” 

THE COURT (Interposing): What are you reading from, 
Mr. Gallagher? 

MR. GALLAGHER: I am reading from Mr. Murray’s charac¬ 
terization of the witness Vinci in that case, when it was tried 
before, and Connors was on trial. 

THE COURT: I don’t think it is admissible to read that. 

MR. GALLAGHER: May I have an exception, please, Your| 
Honor? j 

It is an official record here. 

j 

THE COURT: It is not in evidence in this case. 

i 

MR. GALLAGHER: All right, sir. 

i 

I offer in evidence and offer to read to the jurors pages 3908 
and 3909- 

I 

THE COURT: You cannot offer any evidence at this juncture 
in this case. 

i 

MR. GALLAGHER: I am making the proffer, please. Your 
Honor, to read this as evidence in the case because it is in the 
official files of this case, which the Court must take judicial notice 
of, and which the Court has taken judicial notice of, and I 
merely offer it for the sake of the record, also pages 3912 and 
3913- 

I 

There was no objection by the prosecution. 

i 

i 

MR. MURRAY: That was for personal reasons, Mr. Gallagher, 
and in my opinion the Court’s ruling is correct. 

i 

MR. GALLAGHER: We disagree as to that.” 
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INSTRUCTION ON WEIGHT TO BE GIVEN COMMENT OF 

THE COURT 

'The Court is authorized to comment on the facts and on the 
evidence in order to assist the jury, but the Court’s comments on 
the acts and on the evidence are not binding on you. You need 
attach to them only such weight as you may deem wise and 
proper, -(R. 636). 

COURTS COMMENT ON DEFENDANTS TESTIMONY 

"He_admitted that he has been a blackmailer.” (R. 

639). 

INSTRUCTION ON THE DEFENSE TO THE CHARGE OF 

ROBBERY 

"The Government evidence tends to show that Barker was 
robbed. The defendant admits that he tied up and gagged 
Barker and that he tied Casbarian. It is claimed by the de¬ 
fendant, however, that he did so under duress, and under pressure 
from Connors and because of fear of Connors. 

"Of course, if you find that to be so, if you believe this con¬ 
tention, you will find the defendant not guilty on a charge of 
robbery; but if you do not believe this contention you may find 
him guilty of robbery,” (R. 649). 

(It will be noted that this instruction is found in the record 
thirteen pages after the instruction on the weight to be given to 
comment by the Court. The admonition, mild as it was, was not 
repeated after this.”) 
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COUNTER STATEMENT OF THE CASE 

This appeal is taken from a sentence of five to fifteen years 
for robbery. The appellant was acquitted of a first-degree mur- i 
der count included in the same indictment and transaction. The 
questions raised concern the serving of the jury list and the j 
swearing of jurors on their voir dire; the instructions of the 
Court, and in particular the attitude and gestures of the Court 
in giving a part of the instructions; and the refusal of the Court 
to direct an acquittal on the robbery count. 

The indictment charged one Raybond F. Connors and the 
appellant jointly with the murder of two men in and while ! 
perpetrating a robbery on one of them. These two men, a I 
Mr. Barker and a Mr. Casbarian, were bound and gagged and 
shot fatally through the head in an automobile trailer at 14th 
and N Streets NW. on February 23, 1945. Connors was j 
arrested in Yonkers, New York, on August 2, 1945, and Vinci, j 
who saw him arrested from across the street, became a fugitive 
thdfreafter until January 1946. He was then arrested in New 
Jersey and brought to the District of Columbia while the trial 

(l) 
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of Connors alone, which had started a few days earlier, was 
underway. He was used as a witness for the Government in the 
prosecution of Connors. Connors was acquitted and Vinci was 
brought to trial in May 1946. The jury found him not guilty of 
murder and guilty of robbery. 

The evidence indicated that Connors had sold a stolen car 
to Mr. Barker, one of the deceased, about a year before the 
murder and was, to his knowledge, being investigated in that 
case and others. The evidence also indicated that Barker knew 
Connors by sight and Connors was aware of that fact. Connors 
and Vinci came to Washington together about ten days before 
the murder and Connors drove the car through various parts 
of the city apparently attempting to locate Mr. Barker. They 
left town without accomplishing anything and came back on 
the afternoon of February 23,1945. Barker was in the trailer 
that evening about seven o’clock and Casbarian, a friend of his 
who lived nearby, had later joined him there. Both men were 
bound and gagged and made helpless. Barker’s ring was taken 
from his finger, his pockets were turned inside out and his wrist 
watch was tom from his wrist. He and the other man were 
both shot through the head and the evidence indicated that this 
happened after they had been bound and gagged. Accordingly, 
it is believed that Connors came here for the purpose of killing 
Barker and robbing him. It was, and is, also the opinion of 
Government counsel that Vinci did not know of this private 
motive on the part of Connors, and that his coming here with 
Connors was not for the purpose of killing insofar as he was 
concerned. 

There was evidence that Connors was in possession of a large 
sum of money (Barker habitually carried large sums) a day 
after the murder and was also in possession of Barker’s ring 
within twenty hours after the murder. Vinci’s participation in 
the crime was proved mostly by his own statement. He made 
oral and written statements to the police; he testified in the 
trial of Connors and he testified in his own behalf at his own 
trial. There was little variance among these several statements. 
In substance, they were that he came to Washington with Con¬ 
nors for the purpose of perpetrating a “shakedown” on Baflcer 
of a kind which he and Connors together had worked a week or 
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so before. This scheme was for Vinci to engage Barker in a 
transaction involving the illegal transfer of ration coupons and 
for Connors to walk in upon them pretending to be a Govern¬ 
ment Agent and by threats of arrest to compel Barker to payj 
money to them. Vinci said that he went into the automobile 
trailer first and began to engage Barker in conversation. A few 
minutes later Connors came in, shut the door of the trailer, 
pulled out a gun and said it was a stick-up and compelled him, 
Vinci, to bind and gag Barker; that while Vinci was doing that 
the second man, Casbarian, entered and Connors compelled 
Vinci also to bind him, which he did; and that after both were 
bound Connors said he was going to shoot them and Vinci ran 
out of the trailer. Vinci said that he returned later because 
he was afraid a magazine which he had left in the trailer might 
implicate him because of fingerprints on it. He got the maga¬ 
zine and left with it. When he entered the trailer the second 
time he saw thalfthe men had been shot and heard a gurgling 
sound in Barker’s throat. He met Connors at Union Station 
and together they returned by train to New York City. On the 
way Connors showed Vinci a ring which he said he had gotten 
from the old man and Connors gave Vinci a sum of money which 
Vinci said he was afraid not to take. 


SUMMARY OF ARGUMENT 


I 

The serving of a list of the jurors in the Court where the 
case was to be tried was a sufficient compliance with the statute 
(18 U. S. C. 562). The list is not intended to be a guarantee 
that no other jurors than those named on it will be selected. 
It is not claimed that appellant was prejudiced. The failure of 
the Court to swear the jurors before they were questioned 
regarding their qualifications was due to the trial court’s under¬ 
standing that that is not the practice in criminal cases. Counsel 
for the appellant did not make a request at the beginning of 
the examination. The record shows (Tr. 91 et seq.) that counsel 
himself did not think of it until the examination had been 
practically concluded. As soon as the matter was called to the 
Court’s attention, the Court put the prospective jurors under 
oath and had them reaffirm the answers they had given before 


' being sworn. Under the circumstances this was all the appellant 
was entitled to. 


II 


The Court properly submitted the robbery count to the jury. 
There was evidence to support the verdict which the jury 
found. There was some evidence, although hearsay, that Bar¬ 
ker had about $1,600.00 in his possession the day he was mur¬ 
dered. There was evidence that his wrist watch was tom from 
his wrist; part of the strap remained in the trailer under his 
arm when he was first seen after being murdered. The ring 
which he had worn practically every day for years was missing 
from his finger. Evidence was received in this trial (with the 
eager cooperation of appellant’s attorneys) tending to prove 
that Connors had Barker’s ring in his possession immediately 
after the robbery and pawned the stone from it a few days later. 
There was no issue as to the perpetration of 9 robbery. The 
only issue was whether Vinci had willingly participated in it. 
His own testimony, if accepted in full, would exonerate him of 
any guilt but the jury did not have to accept it in full. Their 
verdict reflects an understandable skepticism of some portions 
of Vinci’s explanation. 
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Instructions of the Court were adequate and correct. The 
portion of the instruction most seriously complained against is 
the manner of the Court in reciting the claim of appellant that 
he acted under duress in such participation as he admittedly 
took in the transaction. The most the appellant can claim is 
that the manner of the trial judge amounted to an expression 
of opinion by him on a fact matter. Certainly his manner in 
repeating what the appellant claimed could not amount to any¬ 
thing stronger than would a positive statement by the trial 
judge that he did not believe the appellant’s story in that 
regard. Under the Federal rule such a statement by the judge 
would not be error provided the judge also told the jury that 
expressions of opinion by the Court on fact matters were not 
binding on the jury, and that the jury were the sole judges of 
the facts. This the trial court did tell the jury. Hence, no 
error was committed. 


' ARGUMENT 

I 

The jury was properly impanelled 

It is claimed that 18 U. S. C. 562, which entitles a person 
accused of a capital offense to a list of the jurors and witnesses 
who are to testify against him, was not complied with because 
many of the jurors selected were not on the list. This is not 
the test. In the«case of Eagles v. United States, 58 App. D. C. ! 
122 , 21 F. (2d) 546 cert, denied 277 U. S. 609, this Court inter- | 
preted the statute in a way which if applied to this situation 
would dispose of the question. In that case the defendants 
were served with a list of the jurors in the criminal court but 
not with a list of the jurors in the civil court. Yet, two of the 
jurors finally accepted were from the panel in the civil court. 

It was held that the statute had been complied with. See also 
Horton v. United States, 15 App. D. C. 310, 320, relating to a 
list of witnesses. 

The statute is a practical one designed to protect the defend¬ 
ant against surprise in witnesses or jurors. It is not claimed j 
here that any actual prejudice resulted. The fact is that lists 
of all jurors in all the courts are available in mimeographed 
form within a day or two after the jurors are sworn at the begin- | 

ning of the month. This trial began on the 23rd day of May, 
1946. 

The omission of the trial judge to put the prospective jurors 
on oath before they were questioned as to qualifications was due 
to the Court’s understanding that that is not done in criminal 
cases. It is quite obvious that if counsel for the appellant had 
been alert enough to make the request at the beginning it would 
have been complied with then. When counsel did make the 
request toward the end of the examination of all the jurors it 
was complied with. Not only that, but the jurors were asked 
if they reaffirmed the answers that they had made before they 
were sworn and they indicated by general assent that they did 
(Tr. 94). There is no statute that requires that jurors be sworn 
before they qualify in a particular case. It is probably not 
improper to examine them without their being under oath. 35 
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Corpus Juris, Section 444, page 398. A prospective juror who 
not under oath deliberately conceals relevant facts in order to 
get qualified would probably be subject to punishment for con¬ 
tempt of court. That is implicit in Clark v. United States, 289 
U. S. 1, although there the prospective juror was under oath. A 
short answer to the point is that, there being no positive require¬ 
ment of law that the juror be under oath, appellant has no com¬ 
plaint because the juror was not sworn sooner than he asked for 
it. The jurors’ reaffirmances of their answer would probably 
subject them to prosecution for perjury in the event of a false 
answer. 

II 

The robbery was sufficiently proved 

It is contended by the appellant that there was no evidence 
sufficient to go to the jury on the robbery count. This conten¬ 
tion is, in effect, that Barker was not robbed by anybody on the 
occasion in question. Such a contention is at variance with 
the appellant’s own testimony and the theory and argument of 
his counsel. There was overwhelming evidence in this case that 
Connors robbed Barker of his finger ring, of probably a large 
sum of money, and probably of his wrist watch. If Connors 
did not take his wrist watch, Vinci must have taken it. Vinci’s 
only claim in this case was that he did not come here to rob or 
to kill and that when he found out that there was going to be 
a robbery he protested and that when he found out there was 
going to be a killing he ran out of the trailer. Of course, if 
Connors robbed Barker then Vinci would be equally guilty If he 
participated or aided or abetted. Neither the Government nor 
the jury was bound by Vinci’s statement so that the statement 
would have to be accepted in its entirety or altogether rejected. 
Epps v. United States, No. 9210, United States Court of Ap¬ 
peals, Decided July 22, 1946. 

A detailed review of the evidence on this point is unnecessary. 
It showed that Barker habitually carried large sums of money 
and cme witness testified from hearsay, without objection by 
appellant’s attorney, that Barker had $1,600.00 on the day of 
the robbery (Tr. 270-1). The pockets of Barker’s coat, trousers, 
and vest were all pulled inside out and one cf them had a fresh 


blood stain inside it. His ring, which he had worn almost con¬ 
tinually for many years, was missing from his finger and the 
impression which it had made from constant wearing of the 
ring was so plain that a photograph of Barker’s hand showed it. , 

A wrist watch which he habitually wore was missing and under i 
his wrist was a portion of the strap, indicating that it had been 
violently snatched from his wrist. Under the circumstances, 
there can be no doubt that somebody committed a robbery. 
Other evidence in the case showed plainly that Connors had 
possession of a large sum of money, and of a ring which in all! 
probability was Barker’s and this within twenty-four hours I 
after the murder. I 

111 

The Court’s maimer in instructing and the instructions were | 

proper 

In the course of the instructions to the jury, the Court stated: | 

I 

The Government evidence tends to show that Barker l 
was robbed. The defendant admits that he tied up and 
gagged Barker and that he tied up Casbarian. It is 
claimed by the defendant, however, that he did so under 
duress, and under pressure from Connors and because of' 
fear of Connors. 

Of course, if you find that to be so, if you believe this 
contention, you will find the defendant not guilty on a 
charge of robbery; * * * (Tr. 648-649). 

During the delivery of this part of the instruction, the trial 
judge by his facial expression indicated to counsel for the ap¬ 
pellant, and possibly to members of the jury, that he did not * 
believe the contention of the appellant that he acted under 
duress. When the matter was complained of at the Bench 
later, the judge admitted showing his incredulity (Tr. 653). ! 

This is bitterly complained of in appellant’s brief, page 13 et i 
seq. 

At its very worst the conduct of the trial judge amounted to 
a comment on the evidence. It is entirely possible that the 
jury did not get the meaning that the Court admittedly intended 
to convey and which alert and critical counsel observed. But 
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taken at its most damaging extreme, the pantomine of the trial 
judge may be likened to a verbal statement that the judge did 
not believe appellant’s story. The point will accordingly be 
argued on that basis. The rule in federal courts as to the right 
of the trial judge to comment on issues of fact is so well settled 
as not to require a citation of authority. In the federal courts 
the judge may express his opinion on fact matters freely so 
long as the jury is plainly told and understands that the jury 
are the sole judges of facts. Mitchell v. Harmony, 54 U. S. (13 
How.) 115,130. In the case of Wilson v. United States, 71 App. 
D. C. 54, 107 F. (2d) 253, this Court approved a statement of 
the trial judge to the jury which amounted to the endorsement 
of the credibility of the Government’s uncorroborated com- 
- plaining witness. In that case the attorney for the appellant 
argued to the jury that the complaining witness had made con¬ 
trary statements in a previous trial of the same case. The at¬ 
torney requested the trial court to instruct the jury that the 
law is that if a witness makes a false statement in a material 
matter about which he is not likely to be mistaken, the jury 
might disregard his entire testimony. The Court did give that 
instruction but in giving it, told the jury that in the Court’s 
opinion the instruction did not apply to any witness who had 
testified for the Government. See also Buchanan v. United 
States, 15 F. (2d) 496; Morris v. United States, 19 F. (2d) 131, 
133; Savage v. United States, 270 Fed. 14, 21; Wiborg v. United 
States, 163 U. S. 632, 656; Simmons v. United States, 142 U. S. 
148, 151; Dillon v. United States, 279 Fed. 639, 642; Homing 
v. District of Columbia, 254 TJ. S. 135. 

. In the instant case the trial judge told the jury that they 
were the sole judges of the facts, and that while the Court is 
authorized to comment on facts, such comments are not binding 
on the jury (TV. 636). 

The trial court’s reference to the appellant as a “blackmailer” 
is complained of. Vinci’s testimony was that he and Connors 
came to Washington for the purpose of extorting money from 
Barker by getting him involved in an illicit ration-stamp trans¬ 
action and having Connors pose as an FBI Agent. Vinci said 
that they had worked this scheme together in New York a week 
before (Tr. 439-440). Verbally to accuse one of a crime for the 
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purpose of extorting anything of value from him is made a crime 
in this District by 22-2305, D. C. Code, 1940, and the codifier 
also calls it by the name of blackmail. 

It is also claimed (appellant’s brief, page 9) that the Court 
erred in referring to Vinci’s contention as a withdrawal from a 
robbery. It is said that the instruction was erroneous in assum¬ 
ing that there was a robbery and in falsely stating Vinci’s claim. 
But the fact is that if Vinci is to be believed he was withdrawing 
from a robbery whether he knew it or not, and the Court plainly 
left the issue whether there was a robbery to the jury (Tr. 
648-649, 650). ’ 

It is contended that the Court erred in not instructing the 
jury on attempted extortion. Simply stated, this was a request 
that the jury be told the legal name of the offense which Vinci 
claims he came to Washington to commit. Passing the doubt¬ 
ful strategy of such an instruction from the appellant’s view¬ 
point, the instruction would have been confusing. If a jury 
understand clearly what an accused is charged with it is neither 
necessary nor desirable that they be instructed on the elements 
of an offense which he is not charged with. 

Prayer No. 28, which the Court refused, was not justified by 
the evidence. That Prayer stated the law applicable to a person 
who is present at a crime but does not participate in it. Vinci 
participated in a major degree in the mechanics of this robbery. 
His claim was that he did so under duress. 

Prayer No. 29 was on the subject of reasonable doubt regard¬ 
ing which the Court instructed the jury in the Court’s own 
language. This was proper. Agnew v. United States, 165 U. S. 
36,51-52; Amstein v. United States, 54 App. D. C. 199,204. 

CONCLUSION 

The appellant received a fair trial and under the circum¬ 
stances a just sentence. While it was probably not his fault 
that associated with this robbery was the most brutal murder 
that ever occurred in this District, his own act, as found by the 
jury, was a desperate and heinous offense. Through the coop¬ 
eration of appellant’s counsel the jury heard in connected nar¬ 
rative form all the available evidence, much of which was 
favorable to the appellant. In leaving the case to the jury, the 
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Court intended to convey, and possibly did convey, to the jury 
his skepticism of the appellant’s contention, which must have 
seemed implausible to the jury anyhow. In so doing, however, 
the judge plainly told the jury they were the final and exclusive 
judges on fact questions. It so happened that counsel for the 
Government had occasion to say the same thing in his argu¬ 
ment (Tr. 633). Considering that the appellant faced at the 
jury’s hands a possible death verdict, the verdict which the jury 
returned must be called a temperate one. 

Respectfully submitted. 
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